
 
Mechanics’ liens can create title claims because lenders request the removal of the mechanics' lien exception from 
title coverage; by removing the exception the title insurer is in effect providing coverage.   
 
Section 1508(c) of the Mechanics' Lien Law would seem to give open-end construction mortgages priority over 
claims of contractors and subcontractors. But in Kessler (May 2012), the Pennsylvania Superior Court found that an 
open-end mortgage recorded AFTER commencement of construction on the mortgaged property does not have 
statutory priority over mechanics’ liens unless ALL of the proceeds of the loan are used to pay the costs of 
completing erection, construction, alteration or repair of the mortgaged premises. 
 
The Court held that if any portion of an open-end mortgage is used for purposes other than construction/repair 
(e.g., judgment or mortgage payoff, closing costs, transfer tax), the open-end mortgage does not enjoy priority over a 
mechanics’ lien.  In Kessler, work was started PRIOR to the recording of the open-end mortgage.  A mechanics’ lien 
dates back to "visible commencement" of construction.  Kessler tells us that if construction was commenced prior to 
closing, and any portion of the construction loan is used for non-construction purposes, the agent should not remove 
the mechanics’ lien exception.  
 
One practice point is that a borrower in this scenario will need to bring money to closing on a construction loan to 
cover non-construction costs.  I think you could successfully argue that Kessler is not in play if the work was 
commenced after the open-end mortgage was recorded; the mortgage would pre-date the visible commencement of 
work and would have priority.  The best policy is still "no construction prior to closing.” 
 
 
 
 
 
 
 
CHARLES F. SMITH, JR., practices primarily in the areas of transactional work related to real estate, land use/development, 
banking and financial services, and commercial litigation.  He represents buyers acquiring real estate and also represents 
financial institutions in preparing loan documentation.  Chuck has handled the acquisition of over twenty large commercial self 
storage facilities for his clients. He represents title companies in title insurance claims and litigation,  and manages ABE 
Settlement Services, LLC, the Firm's title insurance agency.  
Email: csmith@nmmlaw.com 

Mechanics’ Liens and Title Claims 

Real Estate Alert 
 

November 2012 

The Mechanics’ Liens and Tile Claims Alert provides information to our clients and friends about current legal developments of general interest in 
the area of mechanics’ liens, title insurance and real estate law.  The information contained in this Alert should not be construed as legal advice, 
and readers should not act upon it without professional counsel.  Copyright © 2012 Norris McLaughlin & Marcus, P.A. 


