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Legal

What Shareholders of Private Pennsylvania 
Corporations Ought to Know

by Saleem Mawji, Esquire

Majority and minor-
ity shareholders of 
any type of busi-

ness should have an under-
standing and appreciation 
of the rights and duties 
they have as sharehold-
ers. Depending upon the 
outcome of the following 
case, however, the balance 
of power between minority 
and majority sharehold-
ers may drastically shift in 
Pennsylvania in favor of 
the minority shareholders. 

Mitchell Partners, 
L.P., v. Irex Corp., 
et al. 
On September 27, 2011, the 
U.S. Court of Appeals for the 
Third Circuit, based upon 
the extraordinary request of 
Governor Corbett, among 
others, announced that it will 
certify to the Pennsylvania 
Supreme Court the question of 
whether the statutory right of 
determining fair market value 
of corporate shares (appraisal 
rights) under Pennsylvania’s 
Business Corporation Law 
(“PBCL”) is the only remedy 
available to dissenting minor-
ity shareholders, thus pre-
cluding other remedies such 
as breach of fi duciary duty 
claims. 

The question arose when 
the U.S. Court of Appeals 
for the Third Circuit recently 
reinstated a dismissed law-
suit and held that minority 
shareholders who dissented 
to a merger were not limited 

to Pennsylvania appraisal 
proceedings pursuant to the 
PBCL as their sole post-merg-
er recourse. In its decision, 
the Third Circuit predicted 
that the Supreme Court of 
Pennsylvania would hold 
that Pennsylvania's appraisal 
statute does not prevent a 
shareholder from pursuing a 
separate post-merger lawsuit 
for breaches of fi duciary duty. 

In Mitchell, the cor-
poration’s president alleg-
edly implemented a plan that 
favored certain shareholders 
while squeezing out minority 
shareholders. Under the plan, 
certain shareholders would 
acquire control of the corpo-
ration through the corpora-
tion’s merger with a holding 
company controlled by those 
shareholders. The corporation 
formed a special committee to 
review the proposed merger 
and represent the shareholders 
in determining a fair value for 
shares of the corporation.

The minority sharehold-
ers contended that the special 
committee did not protect 
the interest of the minority 
shareholders, was unduly 
infl uenced by the controlling 
shareholders, and underval-
ued the purchase price of the 
shares. 

Pennsylvania 
Corporation 
Business Law
In a non-public company, 
Pennsylvania law provides 
a shareholder who disagrees 
with a merger the right to ob-
tain payment of the fair value 
of his shares. These rights 
are commonly referred to as 
appraisal rights. Fair value 
is defi ned as “the fair value of 
shares immediately before the 
effectuation of the corporate 
action to which the dissenter 
objects, taking into account all 
relevant factors but excluding 
any appreciation or depre-

ciation in anticipation of the 
corporate action.” 

The Pennsylvania law 
substantially limits the relief 
a dissenting shareholder may 
obtain, other than the statutory 
appraisal remedy provided by 
the statute.  After the decision 
in Mitchell, several business 
groups and Pennsylvania 
Governor Corbett joined in 
an unusual set of motions to 
rehear the case. 

Business groups argued 
that the decision expanded 
potential corporate liability 
under Pennsylvania law in 
a way that was contrary to 
the intent of Pennsylvania’s 
public policy, the intent of 
Pennsylvania’s legislature, 
and the exclusive remedy 
provided by PBCL. Concerns 
were also raised that forum 
shopping may result as the 
decision could mean that in 
a federal court, sharehold-
ers would be permitted 
to seek remedies beyond 
appraisal rights; whereas in 
a Pennsylvania state court, 
shareholders would be 
limited to appraisal as their 
only remedy. 

What this means 
for you and your 
business
If the Pennsylvania Su-
preme Court accepts the 
certifi ed question, its 
decision will have im-
portant implications on 
business in Pennsylvania. 
Pennsylvania corporations, 
shareholders, and directors 
have typically relied on the 
appraisal rights provisions 
to shield them from claims 
arising out of alleged 
defi ciencies in the merger 
process and limit remedies 
to appraisal rights. 

If the Supreme Court 
of Pennsylvania holds that 
appraisal rights are not the 
exclusive remedy of dis-

senting minority shareholders, 
then corporations and major-
ity shareholders could face 
increased litigation, and steps 
may need to be taken during 
a merger’s due diligence pro-
cess to address liability con-
cerns. If the Supreme Court 
of Pennsylvania expands the 
remedies available to minority 
shareholders, the result may 
be a business environment 
where the concerns of minor-
ity shareholders are addressed 
more diligently when making 
decisions. 

Regardless of the ben-
efi ciary of the issue’s fi nal 
determination, whether it 
is minority shareholders or 
corporations and majority 
shareholders, the decision will 
surely have signifi cant effects 
on Pennsylvania corporate 
governance.
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Saleem Mawji, Esq., an 
associate with Tallman, 
Hudders & Sorrentino, 
the Pennsylvania Offi ce 
of Norris McLaughlin & 
Marcus, P.A., devotes 
his practice to complex 
commercial litigation 
matters. His work in-
cludes assisting clients 
with various types of 
commercial litigation, 
including construction 
disputes, contract en-
forcement, shareholder 
disputes, government 
investigations, and 
electronic discovery. 

Contact Saleem at 
484-765-2231 or at 
smawji@nmmlaw.com.


