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NEW STATUTORY SHORT FORM POWER OF ATTORNEY FOR NEW YORK
Effective September 1, 2009

Effective Tuesday, September 1, 2009, New York law requires a new statutory short form Power of
Attorney (POA). Copies of the new POA, a sample Major Gifts Rider and a Full Force and Effect Affidavit

tailored for use with housing company transactions, are attached to this memo.

Anyone asked to accept a new short form POA should review the following. This is only a brief outline
of the new requirements. Norris McLaughlin & Marcus, P.A.’s New York Cooperative and Condominium Law

Group is available to advise regarding use of the new POA in particular situations. If any questions arise,

promptly contact us for guidance.

Mandatory Acceptance. The law now requires that parties who are asked to accept a POA to be
used in a transaction must accept a statutory short form POA1, if properly completed to apply to the

transaction. Allowable exceptions for “reasonable cause” in limited circumstances are described in
the statute. See attached Schedule “A”. Review any questionable situation with legal counsel.

Both Principal’s and Agent’s Signature Required. The POA must be signed (with notarized

acknowledgment) by the Principal. In addition, the Agent(s) must also sign the POA (with

notarized acknowledgment) at Paragraph (o). However, the Agent(s) do not have to sign the POA at
the same time as the Principal signs.

Multiple Agents. If the Principal appoints more than one Agent and wants each of the Agents to be

able to act separately and not together, the principal must initial the appropriate section in
Paragraph (b) that states, “My agents may act SEPARATELY.” Otherwise all of the named Agents

will have to act together except in limited emergency circumstances described in the statute.

Use of Proper Form. The POA must be in the proper form for the date it was signed; the new

statutory form must be used if signed on or after September 1, 2009.

Gifts (Including Changes in Stock and Lease Ownership Without a Sale). A separate rider (the
statutory “Major Gifts Rider”) must be properly completed and signed at the same time as the POA

for almost all gift transactions. With very limited exceptions, without a Major Gifts Rider, an Agent
does not have the authority under POA to make gifts to him or herself or to anyone else.

 Gift transactions include, for example, (a) adding to or deleting a tenant-shareholder’s

name from the stock and proprietary lease for a cooperative apartment without a sale,
and (b) transfers of the Principal’s assets to the Agent himself/herself, including but not

1 If a Power of Attorney in the old statutory form is signed and notarized prior to September 1, 2009, that Power

of Attorney will still be acceptable if it is properly completed to apply to the transaction and, under the new
statute, cannot be rejected without “reasonable cause”. However, only the new form can be used if signed on

or after September 1, 2009.



limited to adding the Agent’s name to stock and proprietary leases for cooperative

apartments.

 If a POA is signed after September 1, 2009, and is being used for a gift transaction, a
properly completed and signed Major Gifts Rider must be attached to the POA and

Paragraph (f) of the POA must also be initialed by the Principal.

 Review any gift transaction using a POA with legal counsel.

Full Force and Effect Affidavit. Anyone accepting a POA for a transaction should require the

Agent(s) to sign (with notarization) a Full Force and Effect Affidavit. The form of this Affidavit

accompanying this memorandum has been tailored for housing transactions and can be readily
modified as needed for other transactions, as well.

This Cooperative (“Co-op”) and Condominium Law Alert was written by Burt Allen Solomon with contribution by
David Cronheim and Pamela H. Muschler. Burt, a Member of Norris, McLaughlin & Marcus, P.A., has more

than 40 years of experience practicing law and spends a considerable amount of his time practicing in the areas
of cooperative and condominium law, affordable housing, real estate, and trusts & estates, but also has an

established banking and corporate practice. His practice often combines these areas, including handling the

mortgage re-financings of, and unsecured financings for, construction and rehabilitation work at cooperatives.
His trusts & estates experience is applied in advising cooperatives on estate transfer issues and requests to

transfer cooperative apartments’ stock and proprietary leases into trusts. He advises Boards of Directors and
management regarding financing options and arrangements, renovation and construction plans and

agreements, government supervisory issues and shareholder disputes, as well as a wide range of daily financial
and operational matters. If you have any questions regarding the information in this alert or any other related

matters, please feel free to contact Burt or any of the attorneys in our New York Cooperative and Condominium

Law Group.

Norris McLaughlin & Marcus New York Cooperative and Condominium Law Group

The Cooperative (“Co-op”) and Condominium Law Alert provides information to our clients and friends about

current legal developments of general interest in the area of cooperative and condominium law. The
information contained in this Alert should not be construed as legal advice, and readers should not act upon

such information without professional counsel. Copyright © 2009 Norris McLaughlin & Marcus, P.A.

EZRA N. GOODMAN
DEAN M. ROBERTS
BURT ALLEN SOLOMON
KAROL S. ROBINSON
CHRISTINA BOULOUGOURIS
MIA D. FALLS
MICHAEL T. REILLY

engoodman@nmmlaw.com
dmroberts@nmmlaw.com

basolomon@nmmlaw.com
ksrobinson@nmmlaw.com

cboulougouris@nmmlaw.com
mdfalls@nmmlaw.com
mtreilly@nmmlaw.com



SCHEDULE “A”

“Reasonable Cause” to Refuse a
New York Statutory Short Form Power of Attorney

New York’s statute lists examples of “reasonable cause” to refuse a statutory form POA. Examples of
reasonable cause, for which a Recipient may refuse such a POA, are:

 The Agent fails or refuses to produce the original or a properly certified copy of the POA

 The Recipient has actual knowledge that anyone (including the Recipient itself) has filed a report
with an adult protective services agency alleging neglect, exploitation or abandonment of the
Principal by the Agent

 The Recipient has actual knowledge of or a reasonable basis for believing any of the following:

○ that the Principal has died

○ that the Principal was incapacitated at the time the POA was executed (consult with
legal counsel in this type of situation)

○ that the POA was procured through fraud, duress, or undue influence (consult with legal
counsel in this type of situation)

○ that the Principal has become incapacitated, but only if the POA is not “durable” in form
but, instead, terminates upon the incapacity of the Principal (consult with legal counsel
in this type of situation)

▪ Under the new law, a POA is usually a “durable” POA unless it specifically
states that the Principal’s incapacity terminates it. This will only rarely be
the case.

 The Recipient has actual notice of the termination of the POA by the Principal or of the Principal’s
death.

 The refusal by a title insurance company to underwrite title insurance for a transaction because of a
POA issue

 Presentation of a POA to any Recipient for use in connection with a gift exceeding $500 in value if a
proper Major Gifts Rider is not attached.

A Recipient encountering any of the above situations or any other troublesome or questionable
POA or transaction should contact legal counsel before proceeding further with the transaction.
Additionally, if a Recipient has any other reason for suspicion or is concerned about any potential
irregularities, contact legal counsel and explain the situation in detail for counsel’s review.

The new statute also lists a number of grounds which are not “reasonable cause” for refusing to accept
a POA. Under the statute, a Recipient encountering any of the circumstances below, in the absence of other
irregularities reviewed with counsel, would not have “reasonable cause” for rejecting a POA. Thus, under the
new statute, it is unlawful for a Recipient to refuse to accept a POA solely for any of the following reasons:

 the POA is not on the Recipient’s own form (i.e., the Recipient cannot require the Principal and
Agent to use a form different from the statutory POA);

 there has been a lapse of time since the POA was signed; or

 there has been a lapse of time between the date the Principal’s signature was acknowledged
and the date any Agent’s signature on the POA was acknowledged.


























