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New Jersey’s New and
Expanded Lobbying Rules:
What is the Impact?

AS PART OF THE NEW JERSEY LEGISLATURE'S 
proclaimed exuberance of 2004 to end “pay-to-
play,” the Legislative Activities Disclosure Act of

1971—a/k/a the lobbying law—was significantly
amended and expanded. Now known as the Legislative
and Governmental Process Activities Disclosure Act, the
Act covers not only the traditional “lobbying” activities
that had been regulated for many years—influencing
the enactment of legislation or promulgation of admin-
istrative rules and regulations—but now includes “influ-
encing governmental process”within the bounds of reg-
ulated lobbying activities.That is, where “lobbying” had
generally been considered influencing the creation of
laws and regulations, it now may include influencing the
application of laws and regulations.

The terms “influencing governmental processes” and
“governmental process”are each broadly defined by the
Act,and may be read to include many common business-
regulator interactions. “Influencing governmental
process” includes mere communication with officers or
staff members of any state agency, instrumentality or
authority empowered to administer a governmental
process. Moreover, “governmental process” explicitly
includes several common activities including, public
contracting; issuing, denying, modifying, renewing,
revoking or suspending permits, licenses, or waivers;
imposing or modifying fines and penalties; and render-
ing administrative determinations, to name a few.

Thus, for example, a healthcare professional seeking a
certificate of need or license for medical equipment, a
plant manager seeking to reduce the amount of an
inspection violation penalty, a civil engineer meeting
with NJDOT officials to determine appropriate sight dis-
tance on a road-opening permit, or an environmental
consultant defending the delineation of a wetlands
might well be considered to be “influencing the govern-
mental process.”

Consequently, the concern of many in the business

community was exactly what level of (heretofore ordi-
nary) interaction with state government would now be
considered “lobbying” activities, and subject to the
recordkeeping and reporting requirements under the
Act. In light of the shear scope of activities potentially
covered by the Act, and the absence of statutory guid-
ance regarding compliance with the Act, it was antici-
pated that the New Jersey Election Law Enforcement
Commission (ELEC), the agency responsible for adminis-
tering and enforcing the Act, would promulgate regula-
tions to flesh-out how the Act would be implemented
and provide guidance on how one could identify
reportable verses non-reportable activities. We now
have rules, but they provide little in the way of guid-
ance.

In early 2005, ELEC proposed its first suite of regula-
tions.After completing two days of public hearings and
receiving numerous written comments, ELEC chose to
withdraw the first suite of rules. ELEC then re-proposed
regulations, again entertained comment, and in
December 2005 adopted the same. Despite significant
commentary by a broad range of business, trade, and
professional organizations seeking better guidance on
compliance with the Act, the rules generally parrot the
statutory language, and so provide little in the way of
guidance.

It is true that the statute says what it says, and ELEC
cannot make rules that diverge from the law.
Nevertheless, and prohibitory laws aside, statutes gener-

SPECIAL FOCUS: ENVIRONMENTAL PROTECTION & ECONOMIC DEVELOPMENT

BY EDWARD A. HOGAN, ESQ. AND THEODORE J. KORTH, ESQ.
NORRIS MCLAUGHLIN & MARCUS, P.A.

An environmental consultant defending the delineation of a wetlands
might well be considered to be “influencing the governmental process.”    

Commerce Apr 06 FINAL.qxp  3/21/2006  10:50 AM  Page 30



April  2006 • COMMERCE 31

ally cannot anticipate every twist and turn that will arise
in the real world, and so regulations are needed to
implement statutory law in an effective and appropriate
manner.The public process of rulemaking involves the
relevant agency taking comments from the affected
public regarding issues that should be considered in
crafting rules, and responding directly to those com-
ments during the promulgation process. In this way, the
rule writer may consider a broad range of issues, craft a
rule that implements the statutory law most appropri-
ately, and provide specific guidance to the community
via its response to comment.

Unfortunately, ELEC did not use the rulemaking
process as an opportunity to provide insight or guid-
ance. Aside from exempting certain activities of attor-
neys, and the addition of some rather limited regulatory
language which creates as many concerns as it resolves,
ELEC simply fell back on the statutory language, and
advised the regulated community to address specific
questions to it by way of requests for formal advisory
opinions.

That limited guidance describes activities that ELEC
considers exempt from any reporting requirements,
including communications regarding matters that are
both “routine” and “ministerial.” By identifying “routine,
ministerial” activities by way of a non-exclusive list of
activities that are of the most routine in manner (i.e.,
scheduling a meeting, requesting the status of an
administrative matter, requesting forms or proce-
dures, requesting information concerning require-
ments to comply with existing laws or regulations,
applying for a permit or license as required by law,
etc.—all passive activities), ELEC by negative impli-
cation suggests that even simple activities would be
subject to reporting requirements.

Unfortunately, there is little protection offered to
the uncertain. Prior to the Jan. 1, 2006 effective date
of the rules,CIANJ President John Galandak wrote to
ELEC to ask if some “safe harbor” from reporting
would be available until ELEC was able to respond to
various questions, either informally or through advi-
sory opinions—designed to answer compliance
questions. ELEC responded that they were unable to

suspend the new requirements or provide any general
safe harbor,ominously stating that “ELEC's efforts during
2006 will focus on education and training in the recent-
ly-enacted lobbying law, but that does not preclude the
possibility of Commission approval of an enforcement
action.” ELEC did however state that if one was uncer-
tain as to the application of the Act to its activities, and
submitted a complete advisory opinion request, ELEC
would not bring any enforcement action against that
requestor during the period in which the request was
being reviewed.

It appears sorting out the details of the Act and report-
ing requirements may take some time. Until guidance
has been elicited through formal opinions or otherwise,
the potentially regulated business community is left
with the quandary of a vague set of regulations that pro-
vide little guidance, a statute that on its face can be read
to regulate many common activities, and an enforce-
ment agency which purports to provide guidance only
in response to specific questions. n

Edward A.Hogan is a member of the Somerville-based
law firm Norris McLaughlin & Marcus, P.A.Ted Korth,
an associate with the firm, practices with Hogan in
the firm's Environmental Law Group. For more infor-
mation, please visit www.nmmlaw.com.
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